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\Will a lender be held responsible for discriminatory lending engaged in by a
single loan officer where the lending institution bas good policies and procedures
in place, is otherwise in full compliance with all applicable laws and regulations
and neither knows or reasonably could have known that the officer was engaged
in illegal discriminatory conduct?

Fair lending violations can occur even in the most well-run lending institutions that
have good policies in place to ensure compliance with fair lending laws and
regulations. Of course, the chances that such violations will occur can be greatly
reduced by backing up those policies with proper employes training and supervision
and subjecting the lending process 1o proven systems of oversight and review. Self-
testing can further reduce the likelihood that violations may occur. Notwithstanding
these efforts. a single loan officer might still improperly apply policies or. worse yet,
deliberately circumvyent them and manage (o conceal or disguise the true nature of his
or her practices for a ime. It may be parucularly difficult to discover this type of
behavior when it occurs in the pre-application process. '

In any case where discriminatory lending by a lending institution is identified, the
lender will be expected to identify and fairly compensate victims of discriminatory
conduct just as it would be expected 10 compensate a customer if an employee’s
conduct resulted in physical injury to the customer. In addition, such a viclation
might constitute a “pattern or practice” that must be referred 1o DOJ or a violation

that must be referred to HUD.

As in other cases of discriminatory behavior, where 2 lender takes self-initiated
corrective actions, such actions will be considered as a substantial mitigating factor by
the Agencies in determining the nature of any enforcement action and what penalties
or other relief would be appropnate.
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Reason to believe is more than an unfounded suspicion. While the evidence of
discnmination need not be definitive and need not include evidence of oven
discimination. it should be developed to the point that a reasonable person would
conclude that a vielation exists.

If a federal financial institutions regulatory agency has reason to believe that a
lender has engaged in a "pattern or practice" of discrimination in violation of the
ECOA, the agency will refer the matter to DOJ. What constitutes a "pattern or
practice” of lending discrimination?

Determinations by federal financial institutions regulatory agencies regarding a pattern
or practice of lending discrimination must be based on an analysis of the facts in a
given case. Isolated, unrelated or accidental occurrences will not constityte a panern
or practice. However. repeated. intentional. regular. usual. deliberate. or
institutionalized practices will almost alwayvs constitute a pattern or practice. The
totality of the circumstances must be considered when assessing whether a panern or
practice 1s present. Considerations include. but are not limited to:

® Whether the conduct appears to be grounded in a written or unwritten policy or
established practice that is discriminatory in purpose or effect;

®  Whether there is evidence of similar conduct by a financial instirution toward
more than one applicant. Note, however, that this is not a mathematical process,
€.g., “more than one" does not necessarily constitute a pattern or practice;

® Whether the conduct has some common source or cause within the financial
institution 's control:

® The rclationship of the instances of conduct to one another (e.g., whether they all
occurred in the same area of the financial institution's operations); and

® The relationship of the number of instances of conduct to the financial
institution’s total lending activity. Note, however, that, depending on the
circumstances, violations that involve only a small percentage of an institution's
total lending activity could constitute a parern or practice.

Depending on the egregiousness of the facts and circumstances involved, singly or in
combination, these factors could provide evidence of a paniern or practice.

How does the employment of few minorities and individuals from other protected
classes in lending positions — e.g., Account Executive, Underwriter, Loan
Counselor, Loan Processor, Staff Appraiser, Assistant Branch Manager and
Branch Manager — affect compliance with lending discrimination laws?
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The emplovment of few minorities and others in protected classes. in itself. is not a
violation of the FH Act or the ECOA. However. employment of few members of

protected classes in lending positions can contribute to a climate in which lending
discrimination could occur by affecting the delivery of services.

Therefore. lenders might consider the following steps, as appropriate to their
institutions:

e Advenising lending job openings in local minority-oriented publications;
e Notifying predominantly minority organizations of such openings;

® Seeking employment referrals from current minority employees, minonty real
astate boards and local historically minonty colleges and other institutions that
serve minority groups in the community: and

® Seeking qualified independent fee appraisers from local minority appraisal
Organizations.

Similar outreach steps could be considered to recruit women, persons with disabilities,

and other persons protected by the FH Act and the ECOA.

What is the role of the guidelines of secondary market purchasers and private
and governmental loan insurers in determining whether primary lenders practice
lending discrimination?

Many lenders make mortgage loans only when they can be sold on the secondary
market, or they may place some loans in their own portfolios and sell others on the
secondary market. The principal secondary market purchasers, Federal National
Mongage Association ("Fannie Mae™) and Federal Home Loan Mongage Corporation
("Freddie Mac"), publish underwriting guidelines to inform primary lenders of the
conditions under which they will buy loans. For example, ability to repay the loan is
measured by suggested ratios of monthly housing expense to income (28%) and total
obligations to income (36%). However, these guidelines allow considerable discretion
on the part of the primary lender. In addition, the secondary market guidelines have
in some cases been made more flexible, for example, with respect to factors such as
stability of income (rather than stability of employment) and use of nontraditional
ways of establishing good credit and ability to pay (e.g., use of past rent and utility
payment records). Lenders should ensure that their loan processors and underwrnters
m:wmdmpmﬁﬂmnfmemmmnﬁnﬁmmnpwﬁdevm
alternative and flexible means by which applicants may demonstrate their ability and
willingness to repay their loans. Fannie Mae and Freddie Mac not infrequently
purchase mortgages exceeding the suggested ratios, and their guidelines contain



Q12:

S 15

detailed discussions of the compensating factors that can justify higher ratios (and
which must be documented by the pnmary lender).

A lender who rejects an application from an applicant who 1s a member of a protected
class and who has ratios above those of the guidelines and approves an application
from another applicant with similar ratios should be prepared to show that the reason
for the rejection was based on factors that are applied consistently without regard to
any of the prohibited factors.

These same principles apply equally to the guidelines of private and governmental
loan insurers.

What criteria will be employed in taking enforcement actions or seeking remedial
measures when lending discrimination is discovered?

Enforcement sanctions and remedial measures for lending discniminaton violations
vary depending on whether such sanctions are sought by the appropriate federal
financial insurutions regulatory agencies, DOJ, HUD or other federal agencies
charged with enforcing either the ECOA or the FH Act. The following discussion
sets out the criteria typically emploved by the federal banking agencies (i.e., OCC,
OTS, the Board and FDIC), NCUA, DOJ, HUD, OFHEO, FHFB and FTC in
determining the namure and severity of sanctions that may be used to address
discriminatory lending practices. As discussed in Questions 8 and 9, above, in certain
situations, the primary regulatory agencies will also refer enforcement marters to
HUD or DOJ.

The federal banking agencies:

The federal banking agencies are authorized to use the full range of their enforcement
authonty under 12 U.S.C. § 1818 to address discriminatory lending practices. This
includes the authority to seek:

® Enforcement actions that may require both prospective and retrospective relief;
and

® Civil money penalties ("CMPs") in varying amounts against the financial
institution or any institution-affiliated party ("LAP") within the meaning of 12
U.5.C. § 1813(u), depending, among other things, on the namure of the violation
and the degree of culpability.

In addition to the above actions, the federal banking agencies may also take removal
and prohibition actions against any IAP where the statutory requirements for such
actions are met.
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The federal banking agencies will make determinations as to the appropnateness of
any potential enforcement action after giving full consideration to a vanety of factors.
In making these determinations. the banking agencies will take into account:

® The number and duration of viclations identified:

® The nature of the evidence of discrimination (i.e., ovent discimination, disparate
treatment or disparate impact):

e Whether the discrimination was limited 10 2 particular office or unit of the
financial institution or was more pervasive in nature;

e The presence and effectiveness of any anti-discimination policies;

e Any history of discruminatory conduct: and

® Any corrective MEasures implemented or proposed by the financial institution.
The severity of the federal banking agencies' enforcement response will depend on the
egregiousness of the financial institution's conduct. Voluntary identification and
correction of violations disclosed through a self-testing program will be a substantial
mitigating factor in considering whether 1o initiate an enforcement acton.

In addition, the federal banking agencies may consider whether an institution has
provided victims of discrimination with all the relief available to them under

applicable civil rights laws.

The federal banking agencies may seek both prospective and retrospective relief for
fair lending violations.

Prospective relief may include requiring the financial institution to:

e Adopt corrective policies and procedures and correct any financial institution
policies or procedures that may have contributed to the discrimination;

e Train financial institution employees involved;

e Establish community outreach programs and changing marketing strategy or loan
products to better serve all sectors of the financial institution’s service area;

e Improve internal audit controls and oversight systems in order to ensure there is
no recurrence of discrimination; or

® Monitor compliance and provide periodic reports o the primary federal regulator.



Retrospecune relief mayv include:

® [dentifving customers who may have been subject to discnmunation and offering
to extend credu if the customers were umproperly denied;

® Requiring the financial institution to make payments 10 injured parties:

® Restirution: This may include any out-of-pocket expenses incurred as a result
of the violation to make the victim of discnmination whole, such as: fess or
expenses in connection with the application; the differénce between any greater
fees or expenses of another loan granted elsewhere after denial by the
discriminating lender; and. when loans were granted on disparate terms,
appropriate modification of those terms and refunds of any greater amounts
paid.

e Other Affirmative Action As Appropriate to Correct Conditions Resuiting
From Discrimination: The federal banking agencies also have the authonty to
require a financial institution to take affirmative action to correct or remedy
any conditions resulting from any violation or practice. The banking agencies
will determine whether such affirmative action is appropriate in a given case
and. if such action is appropriate, the type of remedy to order.

® Requinng the financial institution to pay CMPs:

The banking agencies have the authornty to assess CMPs against financial
instirutions or individuals for violating fair lending laws or regulations. Each
agency has the authority to assess CMPs of up to $5,000 per day for any
violation of law, rule or regulation. Penalties of up to $25,000 per day are also
permuned. but only if the violauons represent a pagemn of misconduct, cause
more than mimmal loss to the financial instituton, or result in gain or benefit 1o
the party involved. CMPs are paid to the U.S. Treasury and therefore do not
compensate victims of discnmination.

National Credit Union Administration:
For federally insured credit unions, NCUA will employ criteria comparable to those

of the other federal financial institutions regulatory agencies, pursuant to its authoriry
under 12 U.S.C. § 1786.

The Department of Justice:
The Department of Justice is authorized to use the full range of its enforcement

authority under the Fair Housing Act, 42 U.5.C. § 3601 gt seg., and the Equal Credit
Opportunity Act, 15 U.S.C. § 1691 ¢t seq. DOJ has authority to commence partern
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or practice investigauons of possible lending discrimination on its own initiative or
through referrals from the federal financial institutions regulatory agencies, and to file
lawsuits in federal court where there is reasonable cause to believe that such
violations have occurred. DOQJ is also authorized under the FH Act to bring suit

based on individual complaints filed with HUD where one of the parties to the
complaint elects to have the case heard in federal cour.

The relief sought by DOJ in lending discrimination lawsuits may include:
@ An injunction which may require both prospective and retrospective relief; and,

® In enforcement actions under the FH Act, CMPs not to exceed 350,000 per
defendant for a first violation and $100,000 for any subsequent violation.

Prospective injunctive relief may include:
® A permanent injunction to insure against a recurrence of the unlawful practices;

e Affirmative measures to correct past discriminatory policies, procedures, or
practices, so long as consistent with safety and soundness, such as:

® Expansion of the lender’s service areas to include previously excluded minority
neighborhoods;

® Opening branches or other credit facilities in under-served minority
g
neighborhoods;

® Targeted sales calls on real estate agents and builders active 1N mMIAOTILY
neighborhoods;

e Advenising through minority-oriented media;
e Self-testing;
¢ Employee training;

® Changes to commission structures which tend to discourage lending in
minority and low-income neighborhoods; and
. Chmgumlmnpmm;mdundﬂwﬁﬁn;pmduml(immmngmnd

reviews of denied applications) to ensure equal treatment without regard to
prohibited factors; and
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® Record keeping and reponing requirements 10 monitor compiiance with remedial
obligations.

Retrospective injuncuve relief may include reiief for victims of past discrimination.
actual and purutive damages, and offers or adjustments of credit or other forms of
loan commitments.

The Department of Housing and Urban Development:

The Depantment of Housing and Urban Development is fully authorized 1o investigate
complaints alleging discnmination in lending in violation of the FH Act and has the
authonty to initiate complaints and investigations even when an individual complaint
has not been recerved. HUD issues determinations on whether or not reasonable
cause exists to believe that the FH Act has been viclated. HUD also may authorize
actions for temporary and preliminary injunctions to be brought by DOJ and has
authonty to issue enforceable subpoenas for informauon related to investigations.

Following issuance of a determination of reasonable cause under the FH Act, HUD
enforces the FH Act administratively unless one of the parties elects to have the cass
heard in federal coun in a case brought by DOJ.

Relief under the FH Act that may be awarded by an administrative law judge ("ALJ")
after a hearing, or by the Secretary on review of a decision by an ALJ, includes:

® Injunctive or other appropriate relief, including a variety of actions designed to
correct discriminatory practices, such as changes in loan processes or procedures,
modifications of loan service areas or branching actions, approval of previously
derued loans to aggrieved persons. additional record-keeping and reporting on
future activities or other affirmative relief;

® Actual damages suffered by persons who are aggrieved by any violation of the
FH Act, including damages for mental distress and out-of-pocket losses
attributable to a violation; and

® Civil penalties of up to $10,000 for each initial violation and up to $25,000 and
$50,000 for successive violations within specific time frames.

HUD also is authorized to direct Fannie Mae and Freddie Mac to undertake various
remedial actions, including suspension, probation, reprimand, or settlement, against
lenders found to have engaged in discriminatory lending practices in violation of the
FH Act or the ECOA.

The Office of Federal Housing Enterprise Oversight:
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The Office of Federal Housing Enterprise Oversight is authonzed to use its
enforcement authority under 12 U.S.C. §§ 4631 and 4636, including cease and desist
orders and CMPs for violations by Fanme Mae and Freddie Mac of the fair housing
regulations promuigated by the Secretary of HUD pursuant to 12 U.S.C. § 4545,

The Federal Housing Finance Board:

While the Federal Housing Finance Board does not have enforcement authority under
the ECOA or the FH Act, in reviewing the members of the Federal Home Loan Bank
System for community SUpport, it may restrict access 1o long-term System advances to
any member that within two years prior to the due date of submuission of a
Community Support Statement, had a final administrative or judicial ruling against it
based on violations of those statutes (or any similar state or local law prohibiting
discrimination in lending). System members in this situation are asked to submit to
the Finance Board an explanation of steps taken to remedy the violation or prevent a
recurTence.

The Federal Trade Commission:

The Federal Trade Commission enforces the requirements of the ECOA and
Regulation B for all lenders subject to the ECOA, except where enforcement is
specifically committed to another agency. The FTC may exercise all of its functions
and powers under the Federal Trade Commission Act ("FTC Act") to enforce the
ECOA. and a violation of any requirement under the ECOA is deemed to be a
violation of a requirement under the FTC Act. The FTC has the power to enforce
Regulation B in the same manner as if a violation of Regulation B were a violation of
an FTC trade regulation rule.

This means that the FTC has the power to investigate lenders suspected of lending
discrimination and to use compulsory process in doing so. The Commission, through
DOJ or on its own behalf where the Justice Department declines to act, may file suit
in federal court against suspected violators and seek relief including:

e Injunctions against the violative practice;

e Civil penalties of up to $10,000 for each violation; and

® Redress to affected consumers.

In addition, the Commission routinely imposes recordkeeping and reporting
requirements to monitor compliance.
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Will a financial institution be subjected to muitiple actions by DOJ or HUD and
its primary regulator if discriminatory practices are discovered?

In all cases where referrals to other agencies are made, the appropnate federal
financial insurutions regulatory agency will engage in ongoing consultations with DOJ
or HUD regarding coordination of each agency's actions. The Agencies will
coordinate their enforcement actions and make every effort to eliminate unnecessarily
duplicauve actions. Where both a federal financial institutions regulatory agency and
either DOJ or HUD are contemplating taking actions under their own respective
authorities, the Agencies will seek to coordinate their actions to ensure that each
agency's action is consistent and complementary. The financial institutions regulatory
agencies also will discuss referrals on a case-by-case basis with DQJ or HUD to
determine whether multiple actions are necessary and appropriate.



